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PROPOSED  RULES 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ 15  CFR  Part  923  ] 

COASTAL  ZONE  MANAGEMENT 
PROGRAM 

Administrative  Grants 

The  National  Oceanic  and  Atmos¬ 
pheric  Administration  (NOAA)  hereby 
proposes  to  amend  regulations  pursuant 
to  section  306  of  the  Coastal  Zone  Man¬ 
agement  Act  of  1972,  as  amended  (16 
U.S.C.  1451,  et  seq.) ,  hereinafter  referred 
to  as  the  “Act,”  for  the  purpose  of  defin¬ 
ing  the  procedures  by  which  coastal 
States  can  demonstrate  satisfactory 
completion  of  the  new  requirements  con¬ 
tained  in  subsections  306(a)  (1)  pertain¬ 
ing  to  the  three  planning  requirements 
of  subsections  305(b)(7),  <8)  and  (9) 
and  306<c)(2)(B)  of  the  Act.  Demon¬ 
stration  of  satisfactory  completion  of 
these  new  requirements,  in  addition  to 
completion  of  existing  requirements,  is 
necessary  in  order  for  the  Associate  Ad¬ 
ministrator  for  the  OfiBce  of  Coastal  Zone 
Management  of  the  National  Oceanic 
and  Atmospheric  Administration  to 
grant  approval  to  State  coastal  manage¬ 
ment  programs  pursuant  to  section  306 
of  the  Act.  NOAA  also  proposes  to  adopt 
regulations  pursuant  to  section  312  of  the 
Act  for  the  purpose  of  defining  review, 
refinement  and  termination  procedures 
for  approved  coastal  management  pro¬ 
grams. 

These  new  requirements  were  con¬ 
tained  in  or  amended  by  Pub.  L.  94-370, 
signed  July  26,  1976,  which  made  sub¬ 
stantial  changes  in  the  Act.  Previously, 
final  regulations  detailing  procedures  by 
which  States  can  qualify  to  receive  im¬ 
plementation  grants  pursuant  to  section 
306  of  the  Act  were  published  as  15  CFR 
Part  923  on  January  9,  1975. 

To  effect  necessary  changes  to  15  CFR 
Part  923,  NOAA  proposes  the  following: 

(1)  Adding  three  new  sections  to  Sub¬ 
part  B  of  Part  923  to  address  the  three 
new  planning  requirements  included  as 
part  of  section  306(a)(1)  of  the  Act; 

(2)  Renumbering  the  sections  of  Sub¬ 
parts  C,  D,  E  and  F  to  accommodate  the 
addition  of  three  new  sections  to  Sub¬ 
part  B; 

(3)  Revising  the  renumbered  I  923.42 
in  Subpart  D  to  address  the  new  require¬ 
ments  regarding  State-local  consultation 
procedures  contained  in  subparagraphs 

(1) .  (ii)  and  (lil)  of  subsection  306(c) 

(2)  (B)  of  the  Act; 

(4)  Adding  a  new  Subpart  G  to  ad¬ 
dress  the  requirements  contained  in  sec¬ 
tion  312  of  the  Act.  Included  in  Subpart 
G  are  giddelines  addressing  amendments 
or  modifications  to  approved  coastal 
management  programs,  pursuant  to  sub¬ 
section  306(g)  of  the  Act; 

(5)  Making  a  number  of  deletions,  ad¬ 
ditions,  and  changes  in  section  refer¬ 
ences  to  the  text  of  Subparts  A-F  to 
conform  to  changes  in  the  Act  resulting 
irom  the  1976  amendments  or  changes 
resulting  from  additions  to  the  Part  923 
requlreinents. 


NOAA  pitHxises  to  amend  Part  923  to 
add  the  word  ''islands”  into  relevant  por¬ 
tions  of  i  923.11  of  Subpart  B.  The  pur¬ 
pose  of  this  insertion  is  to  conform  to  the 
amended  language  of  subsection  304(1) 
of  the  Act,  which  states  in  part: 

The  term  ‘coastal  zone’  means  the  coastal 
waters  (including  tllb’  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 
(including  the  waters  therein  and  there¬ 
under),  strongly  influenced  by  each  other 
and  in  proximity  to  the  shorelines  of  ^e 
several  coastal  states,  and  includes  islands, 
transitional  and  intertidal  areas.  ■  salt 
marshes,  wetlands,  and  beaches. 

NOAA  proposes  to  amend  Part  923  to 
add  new  §§  923.18,  923.19  and  923.20  to 
address  the  approval  requirements  for 
the  new  planning  elements  of  subsection 
306(a)(1)  of  the  Act  relating  to  shore- 
front  access,  energy  facility  planning, 
and  shoreline  erosion.  The  details  of 
these  requirements  are  contained  in  pro¬ 
posed  regulations  amending  15  CFR  920 
to  add  §§  920.17,  920.18  and  920.19.  These 
proposed  regulations  were  pubUshed  in 
the  Federal  Register  on  December  6, 
1976  and  are  incorporated  into  these  pro¬ 
posed  regulations  by  reference.  In  re¬ 
viewing  State  management  programs 
for  approval  pursuant  to  section  306  of 
the  Act,  particular  attention  will  be  given 
to  insuring  that  means  have  been  devel¬ 
oped  to  provide  for: 

(1)  Implementation  of  policies  or  ac¬ 
tions  to  ensure  access  or  protection,  as 
appropriate,  for  certam  shorefront 
areas; 

(2)  Implementation  of  policies  or  ac¬ 
tions  to  anticipate  and  manage  impacts 
from  energy  facilities  locating  in  or  af¬ 
fecting  a  State’s  coastal  zone;  and 

(3)  Implementation  of  policies  or  ac¬ 
tions  to  address  shoreline  erosion. 

NOAA  proposes  to  revise  §  923.42  (as 
redesignated)  of  Subpait  D  to  address 
the  new  requirements  of  subparagraphs 
(i) .  (ii)  and  (iil)  of  section  306(c)  (2)  (B) 
of  the  Act  which  deal  with  State-local 
consultation  procedures  during  program 
implementation.  Paragrtqihs  (b)  and  (c) 
of  S  293.42  contain  the  substance  of  these 
requirements  which  call  for  the  incorpo¬ 
ration  of  the  following  into  State  man¬ 
agement  programs: 

(DA  procedure  whereby  local  govern¬ 
ments  with  zoning  authority  are  notified 
to  State  management  program  decisions 
that  may  conflict  with  local  zoning  ordi¬ 
nances,  decisions  or  other  actions.  The 
purpose  of  such  notlflcatlon  is  to  enable 
local  governments  to  determine  if  a  con¬ 
flict  may  occur,  and  to  afford  local  gov¬ 
ernments  an  opportunity  to  comment  on 
the  proposed  State  management  pro¬ 
gram  decision; 

(2)  A  provision  indicating  how  the 
State  agency  will  consider  local  com¬ 
ments  and  circumstances  under  which  a 
State  agency  will  consider  holding  public 
hearings; 

(3)  A  provision  indicating  the  proce¬ 
dures  to  be  followed  by  a  State  agency 
with  respect  to  implementation  of  a 
management  program  decision  following 
receipt  of  local  government  comments: 
and 


<4)  A  provision  indicating  what  action 
the  State  agency  will  take  in  the  event 
a  local  government  pursues,  durhig  the 
thirty  day  comment  period,  an  action 
that  would  conflict  or  interfere  with  the 
State’s  proiJosed  management  program 
decision. 

Also  included  in  this  section  are  defini¬ 
tions  of  the  terms  "management  agen¬ 
cy,”  "management  program  decision,” 
“conflict,”  “local  zoning  ordinance,  deci¬ 
sion  or  other  action,”  “written  com¬ 
ments,”  and  “waiver”  which  are  to  be 
utilized  for  purposes  of  the  State-local 
consultation  mechanism  required  by  .sub¬ 
section  306(t)  (2)  (B)  of  the  Act. 

Prior  to  issuance  of  these  proposed 
regulktions,  NOAA  distributed  widely  a 
draft  paper  on  subsection  306(c)  (2)  (E) 
of  the  Act.  A  number  of  commentators 
indicated  that  it  was  unclear  in  the  defi¬ 
nition  of  management  program  decision 
whether  individual  permits  would  be 
subject  to  the  State-l(x;al  consultation 
procedure.  The  proposed  regulations  ex¬ 
plicitly  provide  that  individual  permit  or 
regulatory  actions  taken  pursuant  to 
major  policy  and  planning  decisions 
(which  are  subject  to  State-local  consul¬ 
tation)  are  not  subject  to  the  State-looni 
consultation  mechanism.  A  number  of 
reviewers  indicated  that  the  definition 
in  the  draft  paper  of  what  would  consti¬ 
tute  a  local  zoning  ordinance,  decision  or 
other  action  was  too  broad.  In  response 
to  these  comments,  the  proposed  regula¬ 
tions  define  this  term  as  any  local  gov¬ 
ernment  land  or  water  use  action  which 
regulates  or  restricts  the  construction, 
alteration  or  use  of  land,  water  or  struc¬ 
tures  thereon  or  thereunder,  and  includ¬ 
ing  specifically  zoning  ordinances,  vari¬ 
ances,  special  exceptions,  master  plans 
ai^d  official  maps.  State  commentators 
objected  to  the  provision  in  the  draft  pa¬ 
per  that  required  provision  in  manage¬ 
ment  programs  requiring  local  govern¬ 
ments  to  notify  the  State  agency  in  writ¬ 
ing  of  any  acti<ms  taken  by  the  local  gov¬ 
ernment  during  the  thirty  day  comment 
period  which  would  conflict  or  interfere 
with  the  proposed  State  management 
program  decision.  The  proposed  regula¬ 
tions  encourage  but  do  not  require  inclu¬ 
sion  of  such  a  provision  in  a  State’s  man¬ 
agement  program. 

NOAA  proposes  to  add  a  new  Subpart 
G — Review  of  Approved  Management 
Programs  to  address  the  review,  altera¬ 
tion  and  termination  procedures  of  sec¬ 
tion  312  of  the  Act  and  the  amendment 
procedures  of  subsection  306(g)  of  the 
Act. 

Section  923.71  of  Subpart  G  deals  with 
the  pr(x:ess  of  continuing  review  of  ap¬ 
proved  management  programs.  The  basic 
purposes  of  this  review  are  to: 

(1)  Reassess  and  reconflrm  the  basic 
soundness  and  viability  of  a  State’s  man¬ 
agement  program,  given  State  and  na¬ 
tional  goals  and  objectives: 

(2)  Evaluation  State  progress  towards 
achievement  of  specific  management  pol¬ 
icies  and  objectives;  and 

(3)  Provide  an  opportunity  for  amend¬ 
ment  or  alteration.  If  appropriate,  of  a 
State’s  management  program. 
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In  reviewing  performance,  the  Aaao- 
elate  Administrator’s  prlmajy  concern 
will  be  to  assm  State  adherence  to  the 
policies  and  programs  contained  In  the 
approved  mansigement  program  and  the 
fulfillment  of  work  tasks  contained  in  a 
State’s  grant  application. 

Section  923.72  deals  with  procedures 
for  amending,  pursuant  to  subsection  306 
fg)  of  the  Act,  an  approved  coastal  man¬ 
agement  program.  Amendments  or  modi¬ 
fications  are  defined  as  changes  relating 
to  (a)  basic  program  goals,  objectives  or 
policies,  (b)  changes  in  techniques  (for 
achieving  those  goals,  objectives  or  poli¬ 
cies)  that  result  in  an  environmental  im¬ 
pact  significantly  different  from  previ¬ 
ously  approved  techniques,  or  (c)  result 
in  siemlficanUy  altered  intergovernment¬ 
al  relationship  not  reviewed  by  and/or 
concurred  wlto  by  affected  agencies  or 
units  of  government  at  the  time  of  pro¬ 
posed  modifleatiem.  Amendments  will  be 
justified  if  they  are  in  response  to 
changes  in  coastal  zone  needs,  programs, 
issura,  priorities,  social  or  political  ex¬ 
pectations  or  other  factors  bearing  on 
the  relevancy  and  viability  of  a  State’s 
coastal  management  program,  provided 
further  that  such  amendments  are  con¬ 
sistent  with  the  findings  and  policies  of 
sections  302  and  303  of  the  Act  and  with 
the  requirements  of  section  306  of  the 
Act.  A  State  may  request  a  program 
amendment  at  any  time  during  program 
administration  when  such  amendment  is 
deemed  necessary  by  the  State. 

State  manag^ent  programs  that 
have  been  or  win  be  approved,  pursuant 
to  section  306  of  the  Act,  prior  to  Octo¬ 
ber  1,  1978  without  meeting  the  require¬ 
ments  of  subsections  305(b)  (7),  (8)  and 
(9)  will  need  to  be  amended  to  incor¬ 
porate  these  three  planning  require¬ 
ments  into  their  approved  management 
programs.  Paragraphs  (c)  and  (d)  of 
§  923.72  detail  the  amendment  proce¬ 
dures  with  respect  to  these  three  plan¬ 
ning  requirements. 

Section  923.73  deals  with  procedures 
for  refining  an  approved  management 
progrram.  Refinements  which  do  not  re¬ 
quire  program  amendment  are  changes 
relating  to  programs  or  techniques  for 
attaining  particular  goals  or  objectives 
or  for  implementing  particular  policies 
(but  not  changes  in  these  goals,  objec¬ 
tives,  or  policies  themselves).  In  addi¬ 
tion,  these  proposed  refinements  will  not 
(a)  have  an  environmental  impact  sig¬ 
nificantly  different  from  previously  ap¬ 
proved  programs  or  techniques  and  (b) 
will  not  significantly  alter  previously  ap¬ 
proved  intergovernmental  arrangements 
with  other  State  agencies,  local  govern¬ 
ments  and/or  Federal  agencies,  imless 
the  affected  agencies/unlts  of  govern¬ 
ment  concxu:  in  these  refinements  and 
must  have  the  conciurence  of  the  Asso¬ 
ciate  Administrator. 

Section  923.74  provides  the  circum¬ 
stances  under  which  and  the  i;»t>cedures 
by  which  the  Associate  Administrator 
may  terminate  or  withdraw  section  306 
funding,  pursuant  to  subsection  S12(b> 
of  Uie  Act  In  addition  to  the  provisions 
contained  in  the  Grants  Manual  relating 


to  termination  or  withdrawal  of  funding 
awarded  pursuant  to  section  306,  the 
Associate  Administrator  may  recom¬ 
mend  to  the  NOAA  Grants  Office  that 
grant  funding  pursuant  to  section  306  be 
terminated  or  withdrawn  if  the  Associate 
Administrator  determines  that: 

(1)  A  State  has  failed  or  is  failing  to 
adhere  to  and  was  or  is  not  justified  in 
deviating  from  its  approved  manage¬ 
ment  program;  and 

(2)  Ihat  State  has  been  provided  no¬ 
tice  of  Intent  to  terminate  or  withdraw 
fimding;  and 

(3)  That  State  has  been  provided  an 
opportimity  to  demonstrate  adherence  or 
justification  for  program  alteration  or 
modification. 

Paragraph  (b)  of  S  923.74  provides  in¬ 
formation  as  to  the  content  of  notice 
of  proposed  termination  or  withdrawal  of 
fund^  from  the  Associate  Administra¬ 
tor  as  well  as  the  time  frame  for  and 
opportunities  on  the  part  of  the  State  to 
present  evidence  of  adherence  or  justi¬ 
fication  for  program  modification. 

Prior  to  issuance  of  these  proposed 
regulations,  NOAA  distributed  widely  a 
draft  paper  on  section  312  of  the  Act. 
A  number  of  State  reviewers  commented 
on  the  desirability  of  integrating  review 
requirements  into  existing  reporting 
procedures.  'This  comment  has  been  ac¬ 
companied  in  the  proposed  regulations 
by  relying  on  existing  quarterly  report 
and  grant  appllceition  procedures  rather 
than  requiring  a  separate  document  for 
program  performance  review  purposes. 
Additional  comments  received  from 
States  Indicated  that  the  questions 
posed  in  the  dr^t  paper  were  too  ori¬ 
ented  towards  national  considerations 
and  should  be  focused  more  on  the 
specifics  of  State  programs.  This  shift  in 
emphasis  to  the  specifics  of  State  pro¬ 
grams  is  reflected  in  the  language  of 
§  923.71. 

NOAA  proposed  to  delete  references 
to  preliminary  approval  in  §S  923.2  and 
923.3  of  Subpart  A  and  in  S  923.30  (as 
redesignated)  in  Subpart  C.  Require¬ 
ments  for  preliminary  approval  pursu¬ 
ant  to  section  305(d)  of  the  Act  are  ad¬ 
dressed  in  Subpart  E — ^Preliminary  Ap¬ 
proval  of  Part  920.  Proposed  r^ulaticms 
for  Subpart  E  of  Part  920  were  pub¬ 
lished  in  the  Federal  Register  on  De¬ 
cember  6,  1976. 

NOAA  has  reviewed  these  proposed 
regulations  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  promulgation  of 
these  regulations  will  have  no  signif¬ 
icant  impact  on  the  environment. 

Compliance  with  Executive  Order 
11821.  The  economic  and  inflationary 
impact  of  these  proposed  regulations 
has  been  evaluated  in  occ(M*dance  with 
OMB  Circular  A-107  and  it  has  been 
determined  that  no  major  inflationary 
Impact  will  result. 

NOAA  invites  public  comment  on 
these  proposed  regulations  so  that  they 
may  be  modified,  where  necessary  and 
legally  permissible,  to  refiect  fully  the 
needs  of  the  public  and  parties  affected 
by  the  provisions. 


Written  comments  should  be  8id>- 
mitted  to  the  Office  of  Coastal  Zone 
Management,  National  Ocemilc  and 
Atmospheric  Administration.  U.S.  De¬ 
partment  of  Commerce.  Page  Building 
1,  3300  Whitehaven  Street,  NW.,  Wash¬ 
ington,  D.C.  20235  on  or  before  Febru¬ 
ary  3,  1977.  Following  the  close  of  the 
comment  period,  and  after  review  of 
comments,  these  proposed  regulations 
may  be  amepded  to  refiect  necessary 
and  permissible  changes.  Final  regula¬ 
tions  will  then  be  published  in  the 
Federal  Register. 

Dated:  December  27,  1976. 

R.  L.  Carnahan, 

Deputy  Assistant  Administrator 

for  Administration. 

In  consideration  of  the  foregoing,  15 
CPR  Part  923  is  proposed  to  be  amended 
as  follows; 

The  Table  of  Cimtents  is  revised  as  fol¬ 
lows: 

PART  923— COASTAL  ZONE  MANAGE¬ 
MENT  PROGRAM  ADMINISTRATIVE 

GRANTS 

Subpart  A — General 

Sec. 

923.1  Purpose. 

923.2  Definitions. 

923.3  Submissloa  of  management  pro¬ 

grams — general. 

923.4  Evaluation  of  managMnent  pro¬ 

grams — general. 

923  5  Environmental  Impact  assessment. 

Subpart  B — Land  and  Water  Uses 

923.10  General. 

923.11  Boundary  of  the  coastal  zone. 

923.12  Permissible  land  and  water  uses. 

923.13  Areas  of  particular  concern. 

923.14  Guidelines  on  priorities. 

923.15  National  interest  faculties. 

923.16  Area  designation  for  preservation  and 

restoration. 

923.17  Local  regulations  and  uses  of  regional 

benefit. 

923.18  Shorefront  access  planning. 

923.19  Energy  facility  planning. 

923.20  Shoreline  erosion/mltigation  plan¬ 

ning. 

Subpsrt  C — Authorities  and  Organization 

923.30  General. 

923.31  Means  of  exerting  State  control  over 

land  and  water  uses. 

923.32  Organizational  structure  to  imple¬ 

ment  the  management  program. 

923.33  Designation  of  a  single  agency. 

923.34  Authorities  to  administer  land  and 

water  uses,  control  development 
and  resolve  conflicts. 

923.35  Authorities  for  property  acquisition . 

923.36  Techniques  for  control  of  land  and 

water  uses. 

Subpart  D — Coordination 

923.40  General. 

923.41  Pull  participation  by  relevant  bodies 

in  adoption  of  management  pro¬ 
grams. 

923.42  Ck>nsultation  and  coordination  with 

other  plaimlng. 

Subpart  E — Miscellaneous 
923.50  General. 

923.61  Public  hearings. 

923.52  Gubernatorial  re  view  and  approval. 

923.53  Segmentation. 

923.54  AppUcablUty  of  air  and  water  pollu¬ 

tion  control  requirements. 
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Stibpart  F — Afipltcatiom  fot  Administratiw* 
Grants 

Sec. 

923.60  General. 

923.61  Administration  of  the  program. 

923.62  Btate  responsibility. 

923.63  Allocation. 

923.64  Geogri4>hlcal  segmentation. 

923.66  Application  for  the  initial  admiuis 

trative  grant. 

923.66  Approval  of  implications 

923.67  Amendments. 

923  68  Applications  for  second  and  subse 
quent  year  grao  .^. 

Subpart  G— Rewiew  of  Ap{  roved  Managemont 
Programs 

923.70  General. 

923.71  Review  of  performance. 

923.72  Amendments  or  modifications  to  ap 

proved  management  programs. 

923.73  Refinements  to  approved  manage 

ment  programs. 

923  74  Termination  or  withdrawal  of  admin 
Istoatlve  funding. 

AnTHcwirv;  (Sec.  306  and  312  Coastal 
Zone  Management  Act  of  1972,  Pub.  L.  92-683, 
86  Stat.  1280,  as  amended  by  Pub.  1>.  94-370, 
90Stat.  1013). 

Subparl  A— -General 

Subpart  A  is  amended  as  follows: 

§  932.1  [Amended] 

(1)  In  subparagraph  (b),  the  refer¬ 
ence  to  ^'section  309  of  the  Act”  should 
be  changed  to  "section  312  of  the  Act”. 

§  923.2  [Amended] 

(2)  Delete  the  definition  of  prelimi¬ 
nary  approval. 

§  923.3  [Amended] 

(3)  Delete  subparagraph  (b)  which 
refers  to  preliminary  approval. 

(4)  R^esignate  subparagraph  (c)  as 
subparagraph  (b) . 

§  923.4  [Amended] 

(5)  In  subparagraph  (a),  delete  "na¬ 
tional  policies  declared  In  section  303  of 
the  Act”  and  substitute  "national  find¬ 
ings  and  policies  contained  in  sections 
302  and  303  of  the  Act”. 

Subpart  B — Land  and  Water  Uses 

Subpart  B  is  amended  as  follows: 

§  923.1 1  1 .4niemled] 

(1)  In  subparagraph  (a)  (3) .  insert 
the  word  "islands,”  between  the  words 
"of”  and  "transitlcmal”  so  that  the  sen¬ 
tence  reads  In  full: 

(3)  An  identification  of  Islands,  tran¬ 
sitional  and  Intertidal  areas,  salt 
marshes,  wetlands,  and  beaches. 

(2)  In  subparagraph  (b)(3),  insert 
the  word  "Islands.”  between  “include” 
and  "transitional”  so  that  the  sentence 
reads  In  full: 

(3)  A  State’s  coastal  zone  must  In¬ 
clude  Islands,  transitional  and  Intertidal 
areas,  salt  marshes,  wetlands,  and 
beaches. 

S  923.12  (Amended] 

(3)  In  subparagraph  (b)  (2)  (111) , 
change  "S  923.17”  to  "S  923.20”  so  that 
the  sentence  reads  In  full: 

The  analyses  which  the  State  will  un¬ 
dertake  pursuant  to  this  section  shoidd 


also  be  useful  in  satisfying  the  require¬ 
ments  of  §§  923.13  through  923.20. 

§  923.13  [Amended] 

(4)  In  subparagraph  (b),  after  "Use¬ 
ful  background  information  concerning 
the  requirement  appears  In  15  CFR 
920.13,  which  Is  Incorporated  here  by 
reference.”.  Insert  the  following : 

States  are  advised  to  view  this  re¬ 
quirement  In  light  of  the  specific  re¬ 
quirements  contained  In  §S  923.18 
through  923.20  and,  to  the  extent  pos¬ 
sible,  to  Incorporate  these  requirements 
into  the  analyses  undertaken  to  fulfill 
the  requirements  of  this  section. 

§  923.14  [Amended] 

(5)  m  subparagraph  (b).  after  "The 
program  should  establish  i^iecial  proce¬ 
dures  for  evaluating  land  use  decisions, 
such  as  the  siting  of  regional  energy 
facilities,  which  may  have  a  substantial 
Impact  on  the  envli*onment.”,  insert  the 
followhig: 

With  specific  regard  to  regional  energy 
facilities,  attention  Is  drawn  to  §  923.19. 

§  923.15  [Amoided] 

(6)  In  subparagraph  (b) ,  revise  statu¬ 
tory  citation  so  it  conforms  to  language 
In  subsection  306(c)(8)  of  the  Act,  as 
amended.  Therefore  delete  citation  and 
substitute  the  following: 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submltt^  by  a  coastal  State, 
the  Secretary  shall  find  that  •  •  •  (t)he 
management  program  provides  lor  adequate 
consideration  In  planning  for,  and  In  the 
siting  of,  facilities  (Including  energy  facili¬ 
ties  In,  or  which  slgififlcantly  effect,  such 
states’  coastal  none)  which  are  necessm'y  to 
meet  requirements  which  are  other  than 
local  In  nature.  In  the  case  of  such  energy 
facilities,  the  Secretary  shall  find  that  the 
state  has  given  such  consideration  to  any 
applicable  Interstate  energy  plan  or  program. 

(7)  In  subparagraph  (b),  after  “The 
States  should  also  consult  with  adjacent 
and  nearby  States  •  •  •  to  determine 
how  regional  needs  may  be  met  In  siting 
facilities.”,  add  the  following; 

Where  interstate  energy  plans  or  pro¬ 
grams  exist.  States  should  specifically 
indicate  the  consideration  given  these 
plans  and  programs  in  the  development 
of  the  State’s  management  program. 

(8)  In  the  Table  entitled  "Require¬ 
ments  which  are  other  than  local  In  na¬ 
ture,”  under  "Cognizant  Federal  Agen¬ 
cies”  delete  “Atomic  Energy  Commission” 
and  substitute  "Energy  Reseairh  and 
Development  Administration.  Nuclear 
Regulatory  Commission.” 

§  923.16  [Amended] 

(9)  In  subparagraph  (b)  (1).  after  the 
first  sentence,  add  tbe  following: 

’This  requirement  will  also  be  closely 
linked  to  that  contained  in  fi  923.20  If. 
as  part  of  that  latter  requirement,  States 
choose  to  develop  a  procure  for  desig¬ 
nating  erosion  areas  for  restoratlim  or 
preservation  purposes. 

(10)  Section  923.18  is  added  to  read  as 
follows; 


§  923.1S  Shorefront  access  planning. 

(a)  Reqvbrement.  In  order  to  fulfill 
the  requirement  contained  In  subsection 
S05(b)<7)  of  the  Act,  the  management 
program  must  show  evidence  that  the 
State  has  developed  a  planning  process 
that  can  identify  public  shoreiront  areas 
ai^ropriate  for  protection  and/or  in¬ 
creased  access.  11318  process  should  In¬ 
clude,  at  a  minimum,  those  items  con¬ 
tained  in  §  920.17: 

(1)  A  definition  of  the  term  "beach” 
and  Identification  of  public  areas  subject 
to  the  definition; 

(2)  A  procedure  for  assessing  public 
areas  requiring  access  and/or  protection 
as  part  of  the  process  outlined  in  section 
923.13; 

(3)  Development  of  State  policies  per¬ 
taining  to  shorefront  access  and/or  pro¬ 
tection; 

(4)  A  method  for  designation,  if  appro¬ 
priate.  of  shorefront  areas  as  areas  of 
particular  concern  (either  as  a  class  or 
as  specific  sites)  for  protection  and/or 
access  purposes; 

(5)  A  mechanism  for  continuing  re¬ 
finement  and  implementation  of  neces¬ 
sary  management  techniques;  and 

(6)  An  identification  of  existing  pro¬ 
grams  that  can  be  applied  to  meet  man¬ 
agement  needs. 

(b)  Comment.  Statutory  Citation; 
Subsection  305(b)  (7) : 

The  management  program  for  e^h  coastal 
state  shall  Include  *  *  *  (a)  de'flnitlon  of 
the  term  ‘beach’  and  a  planning  process  for 
the  protection  of,  and  fux:e8s  to,  public 
beaches  and  other  public  coastal  areas  of  en¬ 
vironmental,  recreational,  histoncal,  esthetic, 
ecological,  or  cultural  value. 

Useful  background  information  con¬ 
cerning  this  requirement  appears  in 
S  920.17,  which  is  incorporated  herein  by 
reference.  The  basic  purpose  of  develop¬ 
ing  and  applying  this  planning  proces.'^ 
is  to  express  some  measure  of  State  con¬ 
cern  with  respect  to  additional  access  c* 
protection  ne^  for  public  beaches  and 
other  public  coastal  areas  of  environ¬ 
mental,  recreational,  historic,  esthetic, 
ecological  or  cultural  value  and  to  in¬ 
clude  these  areas  within  the  purview  of 
the  State’s  management-  program 
Therefore,  in  reviewing  the  manage¬ 
ment  program,  particular  attention  will 
be  directed  towards  development  by  the 
State  of  implementing  policies  or  actions 
to  insme  access  or  protection,  as  appro¬ 
priate,  for  these  areas. 

(11)  Section  923.19  is  added  to  read 
as  follows: 

§  923.19  Energy  facility  planning. 

(a)  Requirement.  In  order  to  fulfill  the 
requirements  contained  in  subsection 
305(b)  (8)  of  the  Act,  the  management 
program  must  show  evidence  that  the 
State  has  developed  a  planning  proces.s 
that  can  anticipate  and  manage  the  im¬ 
pacts  from  energy  facilities  in  or  af¬ 
fecting  the  State’s  coastal  zone.  This 
process  should  Include,  at  a  mlnimiun, 
those  Items  contained  in  1 920.18: 

(1)  A  means  of  identifying  oiergy 
facilities  which  are  likely  to  be  located 
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in  or  which  may  significantly  affect  the 
coastal  zone; 

(2)  A  procedure  for  assessing  impacts 
for  such  facilities ; 

(3)  Development  of  State  policies  and 
other  techniques  for  the  management  of 
energy  facility  impacts;  and 

(4)  A  mechanism  for  coordination 
and/or  cooperative  working  arrange¬ 
ments,  as  appropriate,  between  the  State 
coastal  management  agency  and  other 
relevant  State,  Federal  and  local  agen¬ 
cies  involved  in  energy  facility  planning 
and  management. 

(b>  Commenf.  Statutory  Citation:  Sub¬ 
section  305(b) (8) : 

The  management  program  for  each  coastal 
state  shall  include  *  ?  *  (a)  planning  process 
for  energy  facilities  likely  to  be  located  in, 
or  which  may  significantly  affect,  the  coastal 
zones,  Including,  but  not  limited  to,  a  proc¬ 
ess  for  anticipating  and  managing  the  im¬ 
pacts  from  such  facilities. 

Useful  background  information  con¬ 
cerning  this  requirement  appears  in 
§  920.18,  which  is  incorporated  herein  by 
reference.  The  purpose  of  identifying 
energy  facilities  which  may  significantly 
affect  the  coastal  zone  is  to  assure  the 
consideration  of  energy  facilities  as  land 
or  water  uses  having  direct  and  signifi¬ 
cant  impact  on  coastal  waters  and  there¬ 
fore  subject  to  the  management  pro¬ 
gram.  Accordingly,  in  reviewing  the  man¬ 
agement  program,  particular  attention 
will  be  directed  towards  development  by 
the  State  of  implementing  policies  or 
actions  to  anticipate  and  manage  im¬ 
pacts  from  energy  facilities  locating  in 
or  affecting  a  State’s  coastal  zone. 

(12)  Section  923.20 , is  added  to  read 
as  follows: 

§  923.20  Shoreline  erosion/mitigalioii 
planning. 

(a)  Requirement.  In  order  to  fulfill 
the  requirements  contained  in  subsec¬ 
tion  305(b)  (9)  of  the  Act,  the  manage¬ 
ment  program  must  show  evidence  that 
the  State  has  developed  a  planning  proc¬ 
ess  that  can  assess  the  effects  of  shore¬ 
line  erosion  and  evaluate  ways  to  miti¬ 
gate,  control  or  restore  areas  adversely 
affected  by  erosion.  This  process  should 
include,  at  a  minimiun,  those  items  con¬ 
tained  in  §  920.19: 

(1)  A  method  for  assessing  the  ef¬ 
fects  of  shoreline  erosion; 

(2)  A  procedure  for  handling  erosion 
effects: 

(3)  Development  of  State  policies  per¬ 
taining  to  erosion; 

(4)  A  method  for  designation,  if  appro¬ 
priate,  of  areas  for  erosion  control,  miti¬ 
gation  and/or  restoration  as  areas  of 
particular  concern  (as  part  of  the  process 

*  outlined  in  §  923.13)  or  as  areas  for  pres¬ 
ervation  or  restoration  (as  part  of  the 
process  outlined  in  §  923.16) ;  and 

(5)  A  mechanism  for  continuing  re¬ 
finement  and  implementation  of  neces¬ 
sary  management  policies  and  tech¬ 
niques. 


(b)  Comment.  Statutory  Citation: 
Subsection  305(b)  (9) : 

The  management  program  for  each  coastal 
state  shall  include  •  •  •  (a)  planning  process 
for  (A)  assessing  the  effects  of  shoreline 
erosion  (however  caused),  and(  B)  studying 
and  evaluating  ways  to  control,  or  lessen  the 
impact  of,  such  erosion,  and  to  restore  areas 
adversely  affected  by  such  erosion. 

Useful  background  information  con¬ 
cerning ‘this  requirement  is  contained  in 
§  920.19,  which  is  incorporated  herein 
by  reference.  Tlie  basic  purpose  in  de¬ 
veloping  a  process  to  evaluate  and,  if  ap¬ 
propriate,  control  and  mitigate  shoreline 
erosion  is  to  assure  consideration  of  ero¬ 
sion  impacts  within  the  purview  of  a 
State's  management  program.  Therefore, 
in  reviewing  the  management  program, 
particular  attention  wiU  be  directed  to¬ 
wards  development  by  the  State  of  imple¬ 
menting  policies  or  actions  to  address 
shoreline  erosion. 

Subpart  C — Authorities  and  Organization 

Subpart  C  is  revised  as  follows: 

(1)  Section  923.20  is  redesignated 
§  923.30  and  is  revised  as  follows: 

(2)  Delete  the  following  sentence  in 
this  section  which  refers  to  preliminary 
approval: 

“Preliminary  approval,  however,  can 
be  given  to  a  proposal  which  will  require 
subsequent  legislative  or  executive  action 
for  implementation  and  eligibility  for 
administrative  grants  under  section 
306.” 

(3)  Section  923.21  is  redesignated 
S  923.31  and  is  revised  as  follows: 

(4)  In  subparagraph  (b),  change  ref¬ 
erences  to  “§§  923.24,  923.25,  and  §  923  - 
26  ”  to  “§§  923.34,  923.35  and  §  923.36.” 

(5)  In  subparagraph  (b)  change  ref¬ 
erence  to  section  “§  923.21”  to  “§  923.31.” 

(6)  In  subparagraph  (b)  next  to  last 
sentence,  change  reference  to  “§  923.24 
and  §  923.25”  to  “§  923.34  and  §  923.35.” 

(7)  Section  923.22  is  redesignated 
§  923.32  and  revised  as  follows: 

(8)  In  paragraph  (a)  change  reference 
to  “§  923.21”  and  “§  923.31.” 

(9)  In  subparagraph  (b) ,  change  ref¬ 
erence  to  “§  923.31”  to  “§  923.41.” 

(10)  In  subparagraph  (b) ,  change  ref¬ 
erence  to  “§  923.23”  to  “§  923.33.” 

(11)  Section  923.23  is  redesignated 

§  923.33  and  is  revised  as  follows; 

(12)  In  subparagraph  (b)  redesigna- 
tion  of  §  92333  change  reference  to 
“5  923,22”  to  “5  923.32.” 

(13)  Section  923.24  is  redesignated 

§  923.34  and  is  revised  as  follows: 

(14)  In  subp>aragraph  (b) ,  change  ref¬ 
erence  to  “§§  923.21,  923.25,  and  §  923.26” 
to  “§§  923.31,  923.35  and  §  923.36.” 

(15)  Section  923.26  is  redesignated 

§  923.37  and  is  revised  as  follows; 

(16)  In  subparagraph  (b)(5),  change 
references  to  “sections  923.21,  923.24  and 
923.25”  to  “sections  923.31,  923.34  and 
923.35.” 

Subpart  D — Coordination 

Subpart  D  is  revised  as  follows; 

(1)  Section  923.30  is  redesignated 

§  923.40. 


(2)  Section  923.31  is  redesignated 
§  923.41  and  is  revised  as  follows: 

(3)  In  subparagraph  (a)(2),  change 
refei*ence  to  “§  923.32”  to  “§  923.42.” 

(4)  In  subparagraph  (b)(2)(l), 
change  reference  to  “§  923.32”  to 
“§  923.42.” 

(5)  In  subparagraph  (b)  (2)  (i)  (a) , 
change  reference  to  “§  923.41”  to 
“§  923.51.” 

(6)  Section  923.32  is  redesignated  as 
§  923.42  and  is  revised  as  follows: 

§  923.42  Consultation  and  coordination 
with  other  planning. 

(a)  Requirement.  In  order  to  fulfill  the 
requirements  contained  in  section  306(c) 

(2)  of  the  Act,  the  management  program 
must  include; 

(1)  An  identification  of  those  entities 
mentioned  which  have  plans  in  effect  on 
January  1  of  the  year  submitted; 

(2)  A  listing  of  the  specific  contacts 
made  with  all  such  entities  in  order  to 
coordinate  the  management  program 
with  their  plans; 

(3)  An  identification  of  the  conflicts 
with  those  plans  which  have  not  been 
resolved  through  coordination  and  con¬ 
tinuing  actions  contemplated  to  attempt 
to  resolve  them;  and 

(4)  Indication  that  a  regular  consul¬ 
tation  mechanism  has  been  established 
and  is  active  to  undertake  coordination 
between  the  State  management  agency 
designated  pursuant  to  §  923.33  and  the 
entities  in  paragraph  (B)  of  section  306 
(c)(2),  especially  with  respect  to  local 
governments  with  zoning  authority. 

(b)  Comment.  Statutory  Citation: 
Section  306(c)  (2) : 

Prior  to  granting  approval  of  a  man¬ 
agement  program  submitted  by  a  coastal 
State,  the  Secretary  shall  find  *  •  • 
that  the  State  has: 

(A)  Coordinated  its  program  with  local, 
areawide  and  interstate  plans  ^plicable  to 
areas  within  the  coastal  zone  existing  on 
January  1  of  the  year  in  which  the  State's 
management  program  is  submitted  to  the 
Secretary,  which  plans  have  been  developed 
by  a  local  government,  an  areawide  agency 
designated  pursuant  to  regulations- estab¬ 
lished  under  section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development  Act  of 
1966,  a  regional  agency,  or  an  interstate  agen¬ 
cy;  and 

(B)  Established  an  effective  mechanism 
for  continuing  consultation  and  coordination 
between  the  management  agency  designated 
pursuant  to  paragraph  (5)  of  this  subsection 
and  with  local  governments,  interstate  agen¬ 
cies,  regional  agencies  and  areawide  agencies 
within  the  coastal  zone  to  assure  the  full  par¬ 
ticipation  of  such  local  governments  and 
agencies  in  carrying  out  the  purposes  of  this 
title;  except  that  the  Secretary  shall  not  find 
any  mechanism  to  be  “effective”  for  purposes 
of  this  subparagraph  unless  it  includes  each 
of  the  following  requirements: 

(1)  Such  management  agency  is  required, 
before  implementing  any  management  pro¬ 
gram  decision  which  would  confiict  with  any 
local  zoning  ordinance,  decision,  or  other  ac- 
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tion,  to  send  a  notice  such  management 
program  decision  to  any  local  government 
whose  zoning  authority  is  affected  thereby. 

(ii)  Any  such  notice  shall  provide  that 
such  local  government  may.  within  the  to¬ 
day  period  commencing  on  the  date  of  receipt 
of  such  notice,  submit  to  the  management 
agency  written  comments  on  such  manage¬ 
ment  program  decision,  and  any  recom¬ 
mendation  for  alternatives  thereto.  If  no 
action  is  taken  during  such  period  which 
would  conflict  or  interfere  wlt^  such  manage¬ 
ment  program  decision,  unless  such  local 
government  waives  its  right  to  comment. 

<  ill)  Such  management  agency,  if  any  such 
comments  are  submitted  to  it,  within  such 
30-day  period,  by  any  local  government — 

(I)  is  required  to  consider  such  comments, 

(II)  is  authorized,  in  its  discretion,  to  hold 
a  public  hearing  on  such  comments,  and 

(ni)  may  not  take  any  action  within  such 
30-day  period  to  implement  the  management 
program  decision,  whether  or  not  modifled  on 
the  basis  of  such  comments. 

Relevant  background  informaticHi  on 
this  requirement  appears  in  §  920.55(f), 
and  is  incorporated  by  reference  herein. 
While  the  State  will  exercise  its  authority 
over  land  and  water  uses  of  Statewide 
significance  in  the  coastal  zone  by  one 
or  more  of  the  techniques  set  forth  in 
§  923.36,  the  State  management  program 
must  be  coordinated  with  existing  local, 
areawide  and  Interstate  plans  applicable 
to  portions  of  the  coastal  zone.  It  should 
be  noted  that  this  section  does  not 
demand  compliance  of  the  State  program 
with  local  plans,  but  the  process  en¬ 
visioned  should  enable  a  State  not  only 
to  avoid  conflicts  and  ambiguities  among 
plans  and  proposals,  but  also  to  draw 
upon  the  planning  cap>abilities  of  a  wide 
variety  of  governments  and  agencies. 
Coordination  implies  a  high  degree  of 
co(H>eration  and  consultation  among 
agencies,  as  well  as  a  mutual  willingness 
on  the  part  of  the  participants  to  accom¬ 
modate  their  activities  to  the  needs  of  the 
others  in  order  to  carry  out  the  public 
interest.  Perceptions  of  the  public  good 
will  differ  and  it  is  recogniz^  that  not 
all  real  or  potential  conflicts  can  be 
resolved  by  this  process.  Nevertheless, 
it  is  a  necessary  step.  Effective  coopera¬ 
tion  and  consultation  must  continue  as 
the  management  program  is  put  into 
operation  so  that  local  governments. 
Interstate,  regional  and  areawide  agen¬ 
cies  can  continue  to  participate  in  the 
carrying  out  of  the  management  pro¬ 
gram.  The  “plans”  referred  to  in  (A) 
shall  be  considered  those  which  have 
been  officially  adopted  by  the  entity 
which  devdoped  th«n,  or  which  are 
commonly  recognized  by  the  entity  as  a 
guide  for  action.  The  list  of  relevant 
agencies  required  \mder  §  923.41  will  be 
of  use  in  meeting  this  requirement.  It 
will  enable  the  .State  to  identify  those 
entities  mentioned  in  (A)  which  have 
such  plans  and  to  provide  evidence  that 
coordination  with  them  has  taken  place. 
In  developing  and  implementing  those 
portions  of  the  program  dealing  with 
power  transmission  lines,  pipelines, 
interstate  transportation  facilities  which 
will  significantly  Impact  on  neighboring 
States  of  a  region,  particular  attention 
should  be  paid  to  the  requirements  of 
this  section  and  to  that  of  §  923.20. 


(c)  Ihe  purposes  of  the  State-local 
consultation  mechanism  contained  in 
subparagraphs  (i) ,  (il)  and  (hi)  of  sec¬ 
tion  306<c)  (2)  (B)  of  the  Act  are: 

(1)  To  provide  explicitly  in  a  State’s 
management  program  for  a  mechanism 
to  inform  local  governments  with  .’nouing 
authority  of  management  program 
plans  or  policies  which  could  conflict 
with  such  zoning  authority; 

(2)  To  allow  local  governments  an 
oppcMTtunlty  to  comment  (m  State  man¬ 
agement  program  plans  and  policies 
which  conflict  with  local  government 
zoning; 

(3)  To  require  the  State  management 
agency  to  consider  such  comments,  dur¬ 
ing  vdiich  time  it  may  hold  a  public 
hearing  (at  its  discretion)  on  the  matter, 
and  to  refrain  from  taking  action  to  im¬ 
plement  the  prc^xjsed  management  pro¬ 
gram  plan  or  policy  during  the  c<Mnment 
period;  and 

(4)  To  permit  the  State  management 
agency  to  implement  the  management 
program  decision  in  the  event  the  local 
government  waives  its  right  to  comment, 
concurs  with  the  proposed  acti<m,  or 
takes  action  during  the  ctmunent  period 
which  conflicts  with  or  interferes  with 
the  proposed  State  management  pro¬ 
gram  decision  (in  which  case,  a  local 
government  forfeits  its  right  to  cc»n- 
ment) . 

(c)  Coastal  zone  management  devel¬ 
opment  and  implementation  is  a  dynam¬ 
ic  process.  Congress  recognized  that  an 
effective  means  for  pursuing  this  pnxess 
required  not  rnily  increased  efforts  by 
coastal  State  governments,  but  also  par¬ 
ticipation  by  local  governments.  In  its 
amendment  of  section  306(c)(2)(B)  of 
the  Act,  Congress  specifically  developed 
a  provision  that  major  State  policies  and 
plan  decisions  to  be  implemented  pur¬ 
suant  to  an  Improved  Stc^  management 
program  require  notice  to  local  govern¬ 
ments  when  such  decisions  could  conflict 
with  local  government  zoning.  For  the 
purposes  of  this  section,  the  following 
terms  shall  have  the  following  mean¬ 
ings: 

(1)  “Management  agency”  refers  to 
the  State  agency  designated  by  the  CIov- 
emor  pursuant  to  S  923.33  to  receive  and 
administer  grants  for  implementation  of 
the  management  program  and  to  any 
other  State  agency  responsible  for  im¬ 
plementing  a  management  program 
decision. 

(2)  “Management  program  decision” 
refers  to  major  policy  and  planning  ele¬ 
ments  such  as  the  determination  of  per¬ 
missible  land  and  water  uses,  the  desig¬ 
nation  of  geographic  areas  of  particular 
concern,  the  development  of  guidelines 
or  standards  regarding  priority  of  uses 
in  particular  areas,  the  decision  to  ac¬ 
quire  property  for  public  uses,  etc.  In¬ 
dividual  permit  or  regulatory  actions 
taken  pursuant  to  these  major  decisions 
are  not  subject  to  the  State-local  con¬ 
sultation  mechanism.  Examples  of  what 
might  constitute  a  major  State  manage¬ 
ment  program  decision  Include,  but  are 
not  limited  to: 


(I)  A  State  management  agency  deci¬ 
sion  that  a  certain  class  of  wetlands  may 
not  be  filled  and/or  developed; 

(II)  A  decision  prohibiting  ^e  devel¬ 
opment  of  non-water  dependent  facili¬ 
ties  on  certain  dxnrdlne  areas; 

(ill)  A  deotslon  requiring  that  new 
development  on  the  shoreline  may  not 
Interfere  with  caristing  public  rights  of 
access  to  the  seit  and  that  new  develop¬ 
ments  of  a  cstaln  magnitude  are  re¬ 
quired  to  provide  public  access  as  part 
of  the  development;  or 

(iv)  A  decision  to  acquire  urban  shore- 
land  for  recreational  purposes. 

(3)  “Conflict”  (with  a  local  zoning  or¬ 

dinance,  decision  or  other  action)  shall 
be  determined  by  the  affected  local  gov¬ 
ernment  as  a  result  of  the  notification 
procedure.  A  State  management  pro¬ 
gram  decision  may  be  considered  to  be  in 
conflict  with  a  local  zcming  ordinance  if 
the  decision  is  incompatible  with  or  con¬ 
tradictory  to  that  ordinance.  However,  a 
State  management  program  decision 
that  consists  of  additional  but  different 
requirements  shall  not  be  considered  to 
be  in  conflict  with  a  local  zoning  ordi¬ 
nance,  decision  or  other  action;  _ 

(4)  “Local  zoning  ordinance,  decision 
or  other  action”  refers  to  any  local  gov¬ 
ernment  land  or  water  use  action  which 
regulates  or  restricts  the  construction, 
alteration  or  use  of  land,  water  or  struc¬ 
tures  thereon  or  ttiereimder.  These  ac¬ 
tions  include  zoning  ordinances,  vari¬ 
ances,  special  exceptions,  master  plans 
and  official  maps.  Accordingly,  a  local 
government  has  the  ri^t  to  comment  on 
a  State  management  program  decision 
when  such  decision  conflicts  with  the 
above  specified  actions; 

(5)  “Written  ctanments”  from  local 
governments  shall  be  submitted  in  writ¬ 
ing  to  the  State  management  agency  and 
may  include  recommendations  for  alter¬ 
native  actions  and/or  a  request  for  a 
public  hearing  on  the  management  pro¬ 
gram  decision.  The  receipt  of  written 
documents  during  the  30-day  ccanment 
period  prohibits  a  State  agency  from 
taking  any  action  during  such  period  to 
implement  the  management  program 
decision; 

(6)  “Waiver”  of  the  right  to  a  local 
government  to  comment  (thereby  per¬ 
mitting  a  State  agency  to  proceed  Im¬ 
mediately  with  implementation  of  the 
management  program  decision)  shall  re¬ 
sult  following  State  agency  receipt  of  a 
written  statement  on  the  part  of  a  local 
government  waiving  its  desire  to  com¬ 
ment.  a  written  statement  of  concur¬ 
rence  with  the  management  program  de¬ 
cision,  or  a  written  statement  Indicating 
that  the  local  government  intends  to  take 
action  which  conflicts  or  interferes  with 
the  management  program  decision.  A 
waiver  of  the  right  to  comment  or  a 
waiver  Indicating  concurrence  may  also 
be  presumed  if  the  local  government  fails 
totsubmit  written  comments  to  the  State 
agency  within  the  30-day  comment 
period.  CK^ZM  strongly  encourages  local 
government  not  to  effect  a  waiver  by  si¬ 
lence  as  this  process  causes  needless  de¬ 
lay  in  Implementing  a  management  pro¬ 
gram  decision. 
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(d)  The  State-local  consultation 
mechanism  called  for  In  section  306(c) 

(2)  (B)  of  the  Act  must  be  incorporated 
into  each  coastal  State’s  management 
program. 

(1)  State  programs  must  detail  a  pro¬ 
cedure  whereby  local  governments  with 
zoning  authority  are  notified  of  manage¬ 
ment  program  decisions  which  will  affect 
their  jurisdiction.  For  purposes  of  this 
consultation  mechanism,  local  govern¬ 
ments  are  those  defined  in  section  304 
(10)  of  the  Act  which  have  some  form  of 
zoning  authority.  Such  notice  must  be 
in  writing  and  must  Inform  the  local 
government  of  its  right  to  submit  com¬ 
ments  to  the  State  management  agency 
in  the  event  the  proposed  State  manage¬ 
ment  program  decision  conflicts  with  a 
local  zoning  ordinance  decision  or  other 
action. 

The  purpose  of  this  notice  and  com¬ 
ment  procedure  is  to  enable  State  agen¬ 
cies  and  local  governments  to  achieve  a 
consensus,  when  appropriate  and  pos¬ 
sible,  with  respect  to  proposed  State  land 
and  water  use  regulatory  and  acquisition 
decisions.  Local  governments  are  en¬ 
couraged  to  submit  comments  to  State 
agencies  with  the  objectives  of  attempt¬ 
ing  to  assure  that  policies  and  plans  de¬ 
veloped  at  the  State  level  have  sufficient 
flexibility  to  accommodate  the  various 
and  diverse  needs  of  coastal  commu¬ 
nities.  For  example,  in  response  to  a  State 
agency  management  decision  proposing 
to  prohibit  development  of  non-water 
dependent  commercial  uses  on  the  shore¬ 
line  within  the  jurisdiction  of  a  local  gov¬ 
ernment,  that  local  government  might 
comment  that  the  restriction  conflicts 
with  an  urban  waterfront  zoning  ordi¬ 
nance  that  selectively  permits  such  de¬ 
velopment  as  a  means  of  promoting  the 
economic  viability  of  a  redeveloping  area. 
Based  on  such  comment,  the  State  man¬ 
agement  agency  might  be  persuaded  to 
modify  its  original  proposal. 

(2)  State  management  programs  must 
also  provide  that  the  State  agency  ade¬ 
quately  consider  all  comments  received 
by  local  governments.  This  consideration 
shall  include  a  written  response  by  the 
State  agency  to  the  local  government 
within  a  reasonable  period  of  time  fol¬ 
lowing  receipt  of  local  comments  as  to 
the  outcome  of  the  State  agency’s  con¬ 
sideration  of  local  comments.  Such  con¬ 
sideration  may  include  a  decision,  at  the 
discretion  of  the  State  agency,  to  hold 
a  public  hearing.  State  management 
programs  should  Include  a  provision  in¬ 
dicating  the  criteria  by  which  the  State 
management  agency  will  determine  to 
hold  a  public  hearing.  ’The  State  man-t 
agement  program  also  must  set  forth 
public  notice  and  other  hearing  pro¬ 
cedure  requirements.  In  the  event  that  a 
local  government  requests  a  public  hear¬ 
ing  and  such  a  request  is  granted,  the 
State  management  program  may  provide 
or  require  that  the  local  government  re¬ 
questing  such  hearing  shall  provide  the 
required  public  notice  and/or  meeting 
facility.  In  the  event  a  public  hearing  is 
held,  the  State  agency  shall  provide  writ¬ 
ten  response  to  the  affected  local  gov¬ 
ernment,  within  a  reasonable  period  of 
time  and  prior  to  implementation  of  the 


management  program  decision,  on  the 
results  of  the  State  agency’s  considera¬ 
tion  of  public  hearing  comments. 

(3)  State  management  programs  shall 
include  a  provision  indicating  the  proce¬ 
dures  to  be  followed  by  a  State  agency 
regarding  implementation  of  a  manage¬ 
ment  program  decision  following  receipt 
of  a  local  government’s  comments.  The 
effect  of  a  local  govermnent’s  submission 
of  comments  to  a  State  agency  is  to  stay 
the  implementation  of  the  management 
program  decision  during  the  30-day  com¬ 
ment  period.  OCZM  encourages  State 
agencies  to  extend  the  period  of  non-im¬ 
plementation  for  as  long  as  it  takes  to 
consider  adequately  an  affected  local  gov¬ 
ernment’s  comments.  This  recommended 
delay  should  include  the  period  during 
which  a  hearing  is  held. 

^4)  State  management  progi’ams  are 
encouraged  to  include  a  provision  re¬ 
garding  notification  in  writing  by  local 
governments  to  the  appropriate  State 
agency  of  any  actions  taken  during  the 
30 -day  comment  period  which  conflict  or 
interfere  with  the  proposed  management 
progi-am  decision.  State  management 
programs  also  should  Include  a  provision 
for  local  governments  to  w'aive  in  writ¬ 
ing  their  right  to  comment.  The  imple¬ 
mentation  of  a  management  program 
decision  only  need  be  delayed  when  a 
local  goveiTunent  submits  comments  in¬ 
dicating  conflict  with  a  local  zoning  or¬ 
dinance  or  suggesting  modifications  to  a 
proposed  State  action  which  conflicts 
with  this  zoning  authority.  In  those  in¬ 
stances  where  the  local  government 
chooses  to  waive  its  opportunity  to  com¬ 
ment,  or  concurs  wl^  the  State  man¬ 
agement  decision,  there  is  no  need  for 
further  delay  in  implementing  the  pro¬ 
posed  State  management  decision.  In  or¬ 
der  to  apprise  the  State  agency  of  these 
views,  local  governments  are  strongly  en¬ 
couraged  to  affirmatively  transmit  such 
views  in  writing  to  the  State  agency  (us¬ 
ing  the  procedure  described  in  the  State’s 
management  program).  Otherwise,  the 
State  agency  will  be  compelled  to  await 
unnecessarily  the  expiration  of  the  30- 
day  comment  period  before  proceeding 
with  the  proposed  decision.  A  local  gov¬ 
ernment  forfeits  its  right  to  comment  on 
a  proposed  State  agency  decision  and  its 
right  to  request  a  public  hearing  where 
the  local  government  takes  action  during 
the  comment  period  which  conflicts  or  in¬ 
terferes  w'ith  the  proposed  managanent 
decision.  Where  a  local  government  in¬ 
tends  to  take  such  conflicting  or  inter¬ 
fering  action,  OCZM  strongly  encourages 
local  governments  to  so  advise  the  State 
agency  in  writing. 

(5)  State  management  programs  shall 
indicate  what  action  the  State  agency 
will  take  in  the  event  a  local  government 
purcues  a  conflicting  or  interfering  ac¬ 
tion.  States  are  encouraged  to  develop 
their  responses  to  conflicting  local  actions 
within  the  framework  of  sections  306(d) 
(1)  and  306(e)  (2)  of  the  Act,  and  the  re¬ 
lated  requirements  of  §5  923.34  and 
923.17.  Section  306(d)  (1)  of  the  Act  pro¬ 
vides,  inter  alia,  that  the  State  has  the 
management  authority  to  resolve  con¬ 
flicts  among  competing  uses.  Section  306 
(e>  (2)  of  the  Act  requires  that  the  man¬ 


agement  program  provide  for  a  method 
of  assuring  local  land  and  water  use  regu¬ 
lations  within  the  coastal  zone  do  not 
tmreasonably  restrict  or  exclude  land  or 
water  uses  of  regional  ben^t. 

Subpart  E — Miscellaneous 
Subpart  E  is  revised  as  follows: 


(1)  Section 
§  923.50. 

923.40 

is 

redesignated 

(2)  Section 
§  923.51. 

923.41 

is 

redesignated 

(3)  Section 
§  923.52. 

923.42 

is 

redesignated 

(4)  Section 
§  923.53. 

923.43 

is 

redesignated 

(5)  Section 
§  923.54. 

923.44 

is 

redesignated 

Subpart  F — Applications  for  Administrative 
Grants 


Subpart  F  is  revised  as  follows: 

(1)  Section  923.50  is  redesigimted 
§  923.60. 

(2)  Section  923.51  is  redesignated 
§  923.61  and  is  revised  as  follows: 

§  923.61  [Anicndcdl 

(3)  Change  address  listed  in  this  sec¬ 
tion  to: 

Associate  Administrator  for  Coastal  Zone 
Management,  National  Oceanic  and  At¬ 
mospheric  Administration,  U.S.  Department 
of  Commerce,  3300  Whitehaven  St.,  N.W., 
Washington,  D.C.  20235. 

(4)  Section  923.52  is  redesignated 

§  923.62. 

(5)  Section  923.53  is  redesignated 

§  923.63  and  is  revised  as  follows: 

(6)  Change  reference  to  “§  923.55(e)  ” 
to“§  923.65(e) .” 

(7)  Section  923.54  is  redesignated 

§  923.64  and  is  revised  as  follows: 

(8)  Change  reference  to  “§  923.43”  to 
“§  923.53.” 

(9)  Section  923.55  is  redesignated 

§  923.65  and  is  amended  as  follows: 

§  923.65  [.Amended] 

(10)  In  subparagraph  (d),  change  ref¬ 
erence  to  “Form  CD-292”  to  “Form  SF- 
424.” 

(11)  In  subparagraph  (e) ,  change  ref¬ 
erence  to  “Fonn  CD-292”  to  “Form  SF- 
424.” 

(12)  In  subparagraph  (e)(3)(iii), 
change  reference  to  “Form  CD-292”  to 
“Form  SP-424.’' 

(13)  Section  923.56  is  redesignated 
§  923.66. 

(14)  Section  923.57  is  redesignated 
§  923.67. 

(15)  Section  923.58  is  redesignated 
§  923.68  and  is  amended  as  follows: 

§  923,68  [.\nipndod]. 

(16)  In  subparagraph  (a)(1),  change 
reference  to  “§  923.55”  to  §  923.65.” 

(17)  In  subparagraph  (a)(2),  change 
reference  to  “Section  309(a)”  to  “Sec¬ 
tion  312(a)  of  the  Act.” 

A  new  Subpart  G  is  added  as  follows: 

Subpart  (a — Review  of  Approved 
Management  Programs 

§  923.70  (>oiicr:il. 

(a)  'This  section  establishes  the  pro- 
cedures  by  which  approved  management 
programs  will  be  reviewed  annualy  pur- 
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suant  to  section  312  of  the  Act  This  sec¬ 
tion  also  established  the  criteria  and 
procedures  by  which  funding  for  ap¬ 
proved  management  programs  may  be 
terminated  or  withdrawn,  also  pursuant 
to  section  312  of  the  Act  Finally,  this 
section  establishes  the  guidelines  by 
which  amendments  or  refin^nents  to 
approved  management  programs  may  be 
made,  pursuant  to  sections  360(g)  and 
312  of  the  Act,  respectively. 

§  923.71  Review  of  performance. 

(a)  The  primary  purpose  of  a  con¬ 
tinuing  review  by  States  and  the  Asso¬ 
ciate  Administrator  of  management  pro¬ 
grams  approved  pursuant  to  section  306 
of  the  Act  are  to: 

(1)  Reassess  and  reconfirm  the  basic 
soundness  and  viability  of  a  State’s  man¬ 
agement  program,  given  State  and  na¬ 
tional  goals  and  objectives; 

(2)  Evaluate  State  progress  tow^ards 
achievement  of  specific  management 
policies  and  objectives;  and 

(3)  Provide  an  opportunity  for  amend¬ 
ment  or  alteration,  if  appropriate,  of  a 
State’s  management  program. 

Both  the  Associate  Administrator  and 
the  States  will  be  involved  in  this  con¬ 
tinuing  review. 

(b)  Comment.  StatutoiT  Citation: 
Section  312(a)  (1) : 

The  Secretary  shall  conduct  a  continuing 
review  of. — (1)  The  management  programs 
of  the  coastal  states  and  the  performance  of 
such  states  with  respect  to  coastal  rone 
management  •  •  * 

(1)  Ihe  Associate  Administrator's 
review  of  program  performance  will 
focus  on  both  procedural  and  substantive 
-aspects  of  coastal  management.  The 
Associate  Administrator’s  primary  con¬ 
cern  will  be  to  assess  a  State’s  perform¬ 
ance  in  adhering  to  the  goals,  objectives, 
and  policies  contained  in  the  approved 
management  program  and  in  carrying 
out  the  work  task  items  contained  In  a 
State’s  grant  application/work  program 
approved  pursuant  to  §  923.68.  Satis¬ 
factory  performance  will  consist  of  de¬ 
terminations  that  the  State’s  coastal 
management  program  is  being  imple¬ 
mented  procedurally  in  the  manner  de¬ 
scribed  in  the  State’s  approved  manage¬ 
ment  document  and  approved  grant 
award,  and  further  thkt  this  operation  is 
effective  in  terms  of  operaUontd  effi¬ 
ciency.  Determinations  of  substantive 
program  performance  •will  include  find¬ 
ings  that  the  States’  coastal  management 
program  policies  and  implementation 
techniques  are  in  fact  addressing  the 
coastal  management  problems,  goals,  and 
objectives  identified  by  the  State,  and 
further  that  adequate  progress  towards 
achievement  of  these  goals  has  occurred 
over  the  course  of  the  grant  year.  In 
setting  these  as  the  primary  evaluation 
criteria,  the  Associate  Administrator 
recognizes  that  these  are  not  readily 
translatable  into  qiiantifiable  indices  of 
performance  at  progress,  except  to  the 
extent  a  State’s  coastal  management 
program  goals  and  objectives  are  quan¬ 
tifiable.  To  the  extent  States  can  set 
quanttflable  goals,  they  are  encouraged 
to  do  so.  It  is  further  recognized  Uiat  the 


adequacy  of  State  performance  with  re¬ 
spect  to  any  one  aspect  of  the  manage¬ 
ment  program  must  be  assessed  in  the 
context  al  overall  performance  in  tdl 
areas  as  wdl  as  in  the  context  of  time 
scales  required  to  accomplish  particular 
objectives. 

(2)  To  assist  the  Associate  Adminis¬ 
trator  in  assessing  the  quality  of  State 
performance.  States  will  utilize  their 
quarterly  reports  to  the  Associate  Ad¬ 
ministrator  (as  defined  in  the  Grants 
Manual)  and  their  grant  refunding  ap¬ 
plications  (pursuant  to  section  923.68)  to 
discuss  progress  and/or  problems  en- 
coimtered  in  acliieving  particular  sub¬ 
stantive  and  procedural  goals,  objectives 
and  policies.  The  level  of  reporting  detail 
necessary  will  be  determined  by  consul¬ 
tation  between  the  Associate  Adminis¬ 
trator  and  the  State  management  agen¬ 
cy  designated  pursuant  to  §  923.33. 

(3)  States  must  build  into  their  man¬ 
agement  programs  their  own  monitoring 
systems  that  include  techniques  for  in¬ 
suring  compliance  by  other  State  and 
local  entities  responsible  for  portions  of 
program  administration  and  implemen¬ 
tation,  for  reporting  violations  of  the 
management  program,  and  for  insuring 
public  participation  in  the  operation  and 
evaluation  of  the  management  program. 
States  may  want  to  include  a  hearing 
and  appeals  procedure  and/or  a  public 
hearing  procedure  as  a  monitoring  mech¬ 
anism. 

(4)  ’The  Associate  Administrator’s  as¬ 
sessment  of  State  performance  will  con¬ 
sist  to  evaluation  of  the  reports  submit¬ 
ted  by  the  State  and  periodic  reviews,  at 
the  discretion  of  the  Associate  Adminis¬ 
trator,  of  state  implementation  efforts, 
utilizing  any  of  the  following : 

(1)  Site  visits  by  OCZM  staff: 

(ii)  Meetings  with  or  reviews  by  other 
Federal  agencies; 

(iii)  Meetings  with  or  reviews  by  other 
state  agencies  and  or  imits  of  local  gov¬ 
ernments  involved  in  or  affected  by  pro¬ 
gram  implonentation;  and 

tiv)  Public  hearings  or  meetings  with 
public  interest  groups  and  the  general 
public. 

In  cases  where  meetings  with  Federal 
agencies,  other  State  agencies,  local  gov¬ 
ernments  the  general  public  are  re¬ 
quested,  the  designated  State  manage - 
mmt  agency  shall  be  a  co-sponsor  of  such 
meetings.  Where  the  Associate  Adminis¬ 
trator’s  assessment  of  State  perform¬ 
ance,  particularly  with  respect  to  con¬ 
tinued  eflectlvoiess  and  relevancy  of  the 
management  program,  differs  from  the 
State’s  assessment,  the  Associate  Admin¬ 
istrator  shall  so  advise  the  designated 
State  management  agency  in  order  that 
the  State  agency  may  further  assess  their 
program  objectives  and  procedures  and 
at  submit  amendments  or  refinements,  as 
and  if  apiH'c^riate,  to  the  program. 

§  923.72  Amendments  or  modifications 
to  approved  management  programs. 

(a)  Amendments  or  modifications  to 
approved  management  programs  will  be 
justified  if  they  are  in  re^nse  to 
changes  in  coastal  zone  needs,  problems, 
issues,  priorities,  social  or  political  expec¬ 


tations,  or  other  factors  bearing  on  the 
relevancy  and  viability  of  a  State’s  coast¬ 
al  management  program,  provided  fur¬ 
ther  that  such  amendments/modifica¬ 
tions  are  consistent  with  the  flnding«^  and 
policies  of  sections  302  and  303  of  the  Act 
and  with  the  requirements  of  section  306 
of  the  Act.  When  a  program  amendment 
is  necessary  and  justified,  a  State  shall 
request,  in  consultation  and  cooperation 
with  the  Associate  Administrator,  and 
amendment  to  a  State’s  approved  man¬ 
agement  program  pursuant  to  the  re¬ 
quirements  of  subsection  306(g)  of  the 
Act. 

ib>  Comment.  Statutory  Citation: 
Subsection  306(g) : 

Any  coastal  State  may  amend  or  modify  the 
management  program  which  it  has  submitted 
and  which  has  been  approved  by  the  Secre¬ 
tary,  under  this  section,  pursuant  to  the 
Secretary,  under  this  .section,  pursuant  to  the 
required  procedures  described  in  subsection 
<c). 

(1)  Amendments  or  modifications  are 
changes  relating  to  basic  program  goals, 
objectives,  or  policies  or  changes  in  tech¬ 
niques  <  for  achieving  those  goals,  objec¬ 
tives  or  policies)  that  result  in  an  envi- 
roimiental  impact  (as  defined  in  the  Na¬ 
tional  Environmental  Policy  Act  of  1969, 
Pub.  L.  91-190,  as  amended  by  Pub.  L.  94- 
83)  significantly  different  from  previous¬ 
ly  approved  techniques,  or  result  in  sig¬ 
nificantly  altered  intergovernmental  re¬ 
lationships  not  reviewed  by  and/or  con¬ 
curred  with  by  affected  agencies  or  units 
of  government  at  the  time  of  proposed 
modification.  States  may  request  a  pro¬ 
gram  amendment  at  any  time  during 
program  implementation  when  such 
amendment  is  deemed  by  the  State  to 
be  necessary.  States  should  consult  with 
the  Associate  Administrator  prior  to  for¬ 
mal  submission  of  the  amendment  (s)  to 
assure  that  they  are  justified  in  the  opin¬ 
ion  of  the  Associate  Administrator  and 
to  obtain  the  Associate  Administrator’s 
cooperation  in  meeting  the  requirements 
of  subsection  306(g)  of  the  Act.  Pursuant 
to  this  section,  amendments  to  approved 
management  programs  are  to  be  reviewed 
and  approved  according  to  the  same  pro¬ 
cedures  utilized  for  initial  management 
program  approvals.  The  specifics  of  these 
procedures  are  contained  in  S  925.5.  It 
should  be  noted  that  Uiis  procedure  in¬ 
cludes  Environmental  Impact  Assess¬ 
ment  (EIA)  and  Federal  agency  review 
requirements.  The  Associate  Administra¬ 
tor  will  make  a  case-by-case  determina¬ 
tion  to  the  necessity  of  issuing  an 
Environmental  Impact  Statement  (EIS) 
prior  to  approving  any  amendments  or 
modifications. 

(2)  Federal  consistency,  as  provided 
for  in  section  307  of  the  Act,  shall  not 
apply  to  those  parts  oi  a  State’s  coastal 
management  program  that  are  proposed 
for  amendment  unless  and  until  such 
amendments  are  approved  pursuant  to 
the  procedure  contained  in  S  925.5.  Fed¬ 
eral  consistency  requirements  will,  how¬ 
ever,  be  in  effect  for  all  parts  of  a  State’s 
£q;vroved  management  program  not  pro- 
po^  for  amendment. 

(3)  In  cases  where  an  amendment  re¬ 
lates  to  an  already  iqiproved  luogram 
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goal,  objectiye,  policy,  aiithority  or  other 
technique  and  the  State  acts  to  imple¬ 
ment  that  amendment  prior  to  approval 
by  the  Associate  Administrator,  such 
action  may  represent  cause  for  notifica¬ 
tion  by  the  Associate  Administrator  of 
intent  to  terminate  or  withdraw  financial 
assistance  pursuant  to  S  923.74.  In  cases 
where  an  amendment  relates  to  a  new 
goal,  objective,  policy  or  authority  not 
previously  c(»itained  in  a  State’s  ap¬ 
proved  coastal  management  program, 
the  State  may  initiate  implementation  of 
such  amendment  provided  it  does  not 
confiict  with  or  ccmtradict  any  existing 
approved  management  program  gocd,  ob¬ 
jective,  policy  or  authority  and  with  the 
understanding  that  section  306  funding 
for  and  Federal  consistency  relative  to 
that  amendment  are  not  available  unless 
and  until  the  approval  of  the  Associate 
Administrator  is  conferred. 

(c)  State  management  programs  that 
have  been  or  will  be  approved,  pursuant 
to  section  306  of  the  Act,  prior  to  Octo¬ 
ber  1,  1978  without  meeting  the  require¬ 
ments  of  subsection  305(b)(7),  (8)  and 
(9)  and  related  §§  923.18,  923.19  and 
923.20  will  need  to  be  amended  to  in¬ 
corporate  these  three  planning  require¬ 
ments  into  their  approved  management 
programs. 

(d)  Comment.  Statutory  Citation; 
Subsection  306(g) : 

Except  with  respect  to  any  such  amend¬ 
ment  which  is  made  before  October  1,  1978, 
for  the  purpose  of  complying  with  the  re¬ 
quirements  of  paragraph  (7),  (8)  and  (0) 
of  section  305(b),  no  grant  shall  be  made 
under  this  section  to  any  coastal  state  after 
the  date  of  such  an  amendment  or  modifica¬ 
tion,  until  the  Secretary  approves  such 
amendment  or  modification. 

(1)  In  order  to  meet  the  requirement 
regarding  integration  of  the  subsection 
305(b)(7),  (8)  and  (9)  planning  require¬ 
ments  into  an  approved  management 
program.  States  must  have  completed 
the  requirements  contained  in  §§1923.18, 
923.19  and  923.20  and  submitted  these  as 
amendments  to  be  processed  pursuant 
to  §  925.5  by  October  1,  1978.  States  are 
advised  to  consult  with  the  Associate  Ad¬ 
ministrator  well  before  this  date  to  as¬ 
sure  that  their  efforts  will  meet  the  rele¬ 
vant  Part  923  requirements  at  the  time 
of  their  submission. 

§  923.73  Refinements  to  approved  man¬ 
agement  programs. 

(a)  Since  one  of  the  primary  purposes, 
as  stated  in  §  923.71,  of  conducting  a 
continuing  review  of  program  perform¬ 
ance  is  to  reassess  and  reconfirm  the 
basic  soundness  and  viability  of  a  State’s 
coastal  management  program.  States 
may  make  minor  refinements  to  their 
management  programs  without  follow¬ 
ing  the  formal  amendment  procedures 


specified  in  sifijsection  306(g)  of  the  Act. 
Such  refinements  may  be  made  following 
consultation  with  and  approval  by  the 
Associate  Administrator. 

(b)  Refinements  are  changes  relating 
to  programs  or  techniques  for  attaining 
particular  goals  and  objectives  or  for  im¬ 
plementing  particular  policies  (but  not 
changes  in  these  goals,  objectives  or 
policies  themselves).  In  addition,  these 
refinements  will  not  have  an  environ¬ 
mental  impact  (as  defined  in  the  Na¬ 
tional  Environmental  Policy  Act  of  1969, 
Pub.  L.  91-190,  as  amended  by  Pub.  L. 
94-83)  significantly  different  from  pre¬ 
viously  approved  programs  or  techniques 
and  will  not  significantly  alter  previously 
approved  intergovernmental  arrange¬ 
ments  with  other  State  agencies,  local 
governments  and/or  Federal  agencies, 
unless  the^affected  agencies/ units  of  gov¬ 
ernment  and  the  Associate  Administra¬ 
tor  concur  in  these  refinements. 

§  923.74  Termination  or  withdrawal  of 
administrative  funding. 

(a)  In  addition  to  the  provisions  con¬ 
tained  in  the  Grants  Manual  relating  to 
termination  or  withdrawal  of  funding 
awarded  pursuant  to  section  306,  the 
Associate  Adminintrator  may  recom¬ 
mend  to  the  NOAA  Grants  Office  that 
grant  funding  pursuant  to  section  306  be 
terminated  or  withdrawn  if  the  Associate 
Administrator  determines  that: 

(DA  State  has  or  is  failing  to  adhere 
to  and  was  or  is  not  justified  in  deviating 
from  its  approved  management  pro¬ 
gram;  and 

(2)  That  State  has  been  provided 
notice  of  intent  to  terminate  or  with¬ 
draw  funding;  and 

(3)  That  State  has  been  provided  an 
opportunity  to  demonstrate  adherence 
or  justification  for  program  alteration 
or  modification. 

(b)  Cominenf.  Statutory  Citation:  Sub¬ 
section  312(b) : 

The  Secretary  shall  have  the  authority  to 
terminate  any  financial  assistance  extended 
under  section  306  and  to  withdraw  any  un¬ 
expended  portion  of  such  assltance  If  (1) 
he  determines  that  the  state  Is  falling  to 
adhere  to  and  Is  not  Justified  In  deviating 
from  the  program  approved  by  the  Secre¬ 
tary;  and  (2)  the  state  has  been  given  notice 
of  the  proposed  termination  and  with¬ 
drawal  and  glven-om  opportunity  to  pre¬ 
sent  evidence  of  adherence  or  justification 
for  altering  Its  program. 

(D  Situations  which  may  cause  the 
Associate  Administrator  to  provide  no¬ 
tice  of  intent  to  terminate  or  withdraw 
fimding  include: 

(i)  In  evaluating  a  State’s  perform¬ 
ance  as  part  of  the  continuing  review 
function  pursuant  to  section  312  of  the 
Act,  the  Associate  Administrator  deter¬ 
mines  that  the  State  has  not  adhered  to 
its  management  program  approved  pur- 
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suant  to  section  306  of  the  Act,  and  such 
lack  of  adherence  is  not  justified; 

(ii)  In  evaluating  the  continuing 
viability  and  relevancy  of  an  {^proved 
management  program  as  part  of  the  con¬ 
tinuing  review  fimction,  the  Associate 
Administrator  determines  that  proposed 
amendments  or  alterations  are  not  jus¬ 
tified; 

(iii)  In  evaluating  a  State’s  perform¬ 
ance  as  part  of  the  continuing  review 
function,  the  Associate  Administrator 
determines  that  the  State  is  not  adher¬ 
ing  to  its  approved  management  program 
and/or  its  approved  work  program,  and 
such  lack  of  adherence  is  not  justified; 

(iv)  In  going  through  the  amendment 
process  where  the  amendment  relates  to 
a  previously  approved  program  goal,  ob¬ 
jective,  policy,  authority  or  other  tech¬ 
nique,  a  State  acts  to  implement  that 
amendment  prior  to  approval  by  the  As¬ 
sociate  Administrator. 

(2)  In  the  event  the  Associate  Ad¬ 
ministrator  finds  cause  for  terminating 
or  withdrawing  section  306  funding, 
notice  in  the  form  of  a  written  docu¬ 
ment  to  the  Governor  of  the  State  in 
question  shall  be  provided  advising  the 
Governor  of  the  intent  to  terminate  an 
approved  grant  or  to  withdraw  any  un¬ 
expended  portions  of  funding  assistance. 
Included  in  this  notice  will  be  the  rea¬ 
sons  for  the  proposed  termination  or 
withdrawal  of  funds  as  well  as  notice  of 
opportunity  for  the  State  to  present  evi¬ 
dence  of  adherence  of  justification  for 
alteration  of  refinement  of  its  program. 
Such  opportimlty  to  present  evidence  as 
referred  to  in  subsection  312(b)  of  the 
Act  shall  consist  of  a  thirty  day  period, 
commencing  on  the  receipt  of  notice, 
within  which  the  State  may  respond  to 
this  notice  by  providing  written  materials 
demonstrating  adherence  to  or  justifica¬ 
tion  for  refining  or  modifying  its  pro¬ 
gram.  Within  this  thirty  (lay  period,  a 
State  may  request  additional  time  beyond 
the  thirty  day  pericxl  to  present  evidence 
of  adherence  or  justification  for  altera¬ 
tion  or  refinement.  Such  additional  time 
shall  not  extend  beyond  a  subsequent 
thirty  days  from  the  termination  of  the 
first  tiiirty  day  period.  In  total  then,  a 
State  may  have  a  maximum  of  sixty  days, 
from  receipt  of  notice,  in  which  to  re¬ 
spond.  Following  receipt  and  evaluation 
of  State’s  evidence  with  respect  to  ad¬ 
herence  or  justification  for  alteration, 
the  Associate  Administrator  shall  make  a 
final  determination  with  respect  to 
termination  or  withdrawal  of  funding 
assistance.  If  the  Associate  Administra¬ 
tor  decides  termination  or  withdrawal  of 
funding  is  appropriate,  he/she  shall  so 
advise  the  NOAA  Grants  Office  which 
shall  take  appropriate  action  to  termi¬ 
nate  or  withiiraw  funds. 
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